Thursday 

December  17,  1981 


Part  iV 

Environmental 
Protection  Agency 


Requirements  for  Preparation,  Adoption,  and 
Submittal  of  Implementation  Plans;  Approval 
and  Promulgation  of  Implementation  Plans 


61612  Federal  Register  /  Vol.  46,  No.  242  /  Thursday,  December  17. 1981  /  Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[FRL  1983-1A] 

Requirements  for  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans;  Approval  and 
Promulgation  of  Implementation  Plans 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Partial  Stay  of  Regulations. 

summary:  EPA  is  staying  a  requirement 
of  those  regulations  relating  to  the 
construction  of  new  stationary  sources 
of  air  pollution  and  modifications  to 
existing  sources  which  appear  at  40  CFR 
51.24,  52.21,  Appendix  S  to  Part]  51, 

§  §51.18(j),  and  52.24.  The  requirement  is 
that  certain  emissions  from  marine 
vessels  are  to  be  included  in 
determinations  of  whether  a  proposed 
source  or  modification  would  emit  a 
particular  pollutant  in  “major”  or 
“signiflcant”  amounts.  In  the  Proposed 
Rules  section  of  this  part  of  today’s 
Federal  Register,  EPA  is  proposing  to 
delete  that  requirement  and  to  amend 
certain  other  provisions  that  relate  to 
vessel  emissions. 
date:  The  stay  takes  effect  on 
December  7, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Trutna,  New  Source  Review 
Section,  Office  of  Air  Quality  Planning 
and  Standards,  Research  Triangle  Park. 
North  Carolina  27711;  919-541-5591: 
FTS-629-5591. 

SUPPLEMENTARY  INFORMATION:  EPA’s 
regulations  relating  to  the  construction 
of  new  sources  and  modifications 
contain  the  requirement  that  certain 
vessel  emissions  are  to  be  included  in 
determinations  of  whether  a  proposed 


source  or  modibcation  would  emit  a 
particular  pollutant  in  “major”  or 
“significant"  amounts.  In  July  1981,  EPA 
(1)  announced  that  it  had  decided  to 
reconsider  that  requirement,  (2)  issued  a 
temporary  stay  of  the  requirement,  and 
(3)  proposed  to  extend  the  stay.  See  46 
FR  36695  (July  15, 1981).  In  the  Proposed 
Rules  section  of  this  part  of  today’s 
Federal  Register,  EPA  is  proposing  to 
delete  the  requirement,  as  well  as 
certain  other  provisions  relating  to 
vessel  emissions.  EPA  here  is 
announcing  that  it  is  staying  the 
requirement  until  it  reaches  a  final 
decision  on  those  proposals.  A  full 
description  of  the  background  to  this 
stay,  a  response  to  the  comments  on  the 
July  1981  proposal  to  extend  the 
temporary  stay,  and  other  pertinent 
information  appears  in  the  notice  in  the 
Proposed  Rules  section  of  this  part  of 
today’s  Federal  Register  which 
announces  the  proposals  to  {unend  the 
regulations  as  to  vessel  emissions.  EPA 
hereby  incorporates  that  material, 
especially  the  response  to  comments,  in 
this  notice. 

Authority  for  the  stay  lies  in  the 
following  statutory  provisions:  Sections 
101(b)(1),  110, 160-169, 171-178,  and 
301(a)  of  the  Clean  Air  Act,  as  amended 
(42  U.S.C  7401(b)(1),  7410,  7470-79,  7501- 
08  and  7601(a));  section  129(a)  of  the 
Clean  Air  Act  Amendments  of  1977 
(Pub.  L  No.  95-95,  91  Stat.  685  (August  7, 
1977)). 

The  text  of  the  stay  order  appears 
below: 

Order  Staying  Certain  Regulatory 
Provisions  Relating  to  Vessel  Emissions 

I  hereby  stay  the  following  detinitions 
of  “stationary  source,”  “building,” 
“structure,”  “facility,”  and  “installation” 
to  the  extent  that  they  encompass  the 
activities  of  vessels: 


1.  40  CFR  51.24(b)(5)-(6),  originally 
published  at  45  FR  52731  (August  7, 

1980); 

2.  40  CFR  52.21(b)(5)-(6),  originally 
published  at  45  FR  52736: 

3.  40  CFR  Part  51,  Appendix  S, 

§  II(A)(l)-(2),  originally  published  at  46 
FR  52741-42  and  amended  at  46  FR 
*50771  (October  14, 1981): 

4. 40  CFR  51.18(j)(2)(i)-(ii),  originally 
published  at  45  FR  52743-^  and 
amended  at  46  FR  50771;  and 

5. 40  CFR  52.24(f)(l)-(2),  originally 
published  at  45  FR  52746  and  amended 
at  46  FR  50771. 

The  purpose  of  this  partial  stay  of  the 
definitions  listed  above  is  to  suspend 
the  requirement  in  40  CFR  51.24,  52.21, 
Part  51  (Appendix  S),  51.18  and  52.24 
that  certain  vessel  emissions  are  to  be 
included  in  determining  whether  a 
source  or  modification  would  emit  (or 
emits)  a  particular  pollutant  in  “major” 
or  “significant”  amounts,  until  1  reach  a 
final  decision  on  the  proposal  I  am 
making  today  to  delete  that  requirement 

In  issuing  this  partial  stay,  I  do  not 
Intend  to  change  the  status  of  any  state- 
adopted  program  for  new  source  review 
which  EPA  has  approved  under  section 
110  of  the  Clean  Air  Act.  I  do  intend, 
however,  to  affect  40  CFR  52.21,  even 
where  EPA  imder  subsection  (u)  of  those 
regulations  has  delegated  authority  to  a 
state  to  administer  them.  In  such  a  case, 
the  state  may  require  no  more  than  EPA 
could  under  the  regulations  as  stayed. 

This  partial  stay  takes  effect 
immediately,  and  expires  when  I  reach  a 
final  decision  on  the  proposal  mentioned 
above. 

Dated:  December  7, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

[FR  Doc.  81-35972  Filed  12-16-81;  8:45  ain| 

BIUJNO  CODE  6S60-2e-M 


Federal  Register  /  Vol.  46,  No.  242  /  Thursday,  December  17. 1981  /  Proposed  Rules 


61813 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  51  and  52 

[FRL  1983-1] 

Requirements  for  Preparation, 

Adoption,  and  Submittai  of 
Implementation  Pians;  Approval  and 
Promulgation  of  Implementation  Pians 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Proposal  of  Amendments  to 
Regulations. 

summary:  EPA  here  is  proposing  to 
amend  its  regulations  relating  to  the 
construction  of  new  stationary  sources 

of  air  pollution  and  modifications  to _ 

existing  sources  which  appear  at  40  CFR 
51.24,  52.21,  Appendix  S  to  Part  51, 
51.18(j],  and  52.24.  In  particular.  EPA  is 
proposing  amendments  to  those 
regulations  which  would  (1)  delete  the 
current  requirement  that  certain 
emissions  from  marine  vessels  are  to  be 
incuded  in  determinations  of  whether  a 
proposed  stationary  source  or 
modification  would  emit  a  particular 
pollutant  in  “major”  or  “significant” 
amounts  and  (2)  expressly  bar  EPA  from 
including  vessel  emissions  in  any  such 
determination  and  from  requiring  a  state 
to  include  them.  In  the  Rules  section  of 
this  part  of  today’s  Federal  Register  EPA 
is  also  staying  the  current  requirement 
until  it  makes  a  final  decision  on  those 
proposed  amendments,  thereby  in  effect 
extending  the  temporary  stay  at  46  FR 
36695  (July  15, 1981).  Finally,  EPA  here  is 
proposing  an  amendment  that  would  bar 
it  (1)  from  including  vessel  emissions 
and  certain  emissions  from  other  mobile 
sources  in  any  preconstruction 
assessment  of  the  air  quality  impact  of  a 
proposed  source  or  modification  and  (2) 
from  requiring  a  state  to  include  those 
emissions  in  any  such  assessment. 
date:  The  period  for  comment  on  the 
proposed  amendments  closes  on 
January  18, 1982. 

ADDRESS:  Comments.  Comments  should 
be  submitted  (in  triplicate,  if  possible) 
to:  Central  Docket  Section  (A-130), 
Environmental  Protection  Agency,  401  M 
Street,  S.W.,  Washington,  D.C.  20460. 
Attention:  Docket  No.  A-81-39. 

Docket.  EPA  has  established  a  docket 
for  the  proposals  announced  here.  It 
bears  Docket  No.  A-81-39.  The  docket  is 
an  organized  and  complete  file  of  all 
significant  information  submitted  to  or 
otherwise  considered  by  EPA  during  this 
proceeding.  The  contents  of  the  docket 
will  serve  as  the  record  in  the  case  of 
judicial  review  under  section  307(b)  of 
the  Clean  Air  Act,  42  U.S.C.  7607(b).  The 


docket  is  available  for  public  inspection 
and  copying  between  8KX)  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  at  EPA's 
Central  Docket  Section,  West  Tower 
Lobby,  Gallery  1, 401  M  Street,  S.W., 
Washington,  D.C.  A  reasonable  fee  may 
be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Trutna,  New  Source  Review 
Section,  Office  of  Air  Quality  Plaiming 
and  Standards,  Research  Triangle  Park, 
North  Carolina  27711;  919-541-5591: 
FrS-629-5591. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  August  1980,  EPA  extensively 
revised  its  regulations  concerning  the 
construction  of  new  stationary  sources 
and  modifications  in  response  to 
Alabama  Power  Company  v.  Costle,  636 
F.  2d  323  (1979),  See  45  FR  52676  (August 
7, 1980).  Five  sets  of  regulations  resulted 
fiom  those  revisions.  One  set,  40  CFR 
51.24,  specifies  the  elements  of  an 
approvable  state  program  for 
preconstruction  review  for  prevention  of 
significant  deterioration  of  air  quality 
(the  “Part  51  PSD  regulations”).  Another 
set,  40  CFR  52.21  (the  “Part  52  PSD 
regulations”),  delineates  the  federal 
program  for  PSD  preconstruction  review, 
which  currently  applies  in  most  states. 
Another  set,  40  CFR  51.18(j),  specifies 
the  elements  of  an  approvable  state 
program  for  preconstruction  review  for 
nonattaimnent  purposes.  It  elaborates 
on  Section  173  of  the  Act.  The  fourth  set, 
40  CFR  Part  51,  Appendix  S,  embodies 
EPA’s  “Emissions  Offset  Interpretative 
Ruling.”  ’The  fifth  set.  40  CFR  52.24, 
embodies  the  construction  moratorium 
for  certain  nonattainment  areas. 

In  the  fall  of  1980,  numerous  industry 
and  environmental  groups  petitioned  the 
Coiurt  of  Appeals  for  the  D.C.  Circuit  to 
review,  and  EPA  to  reconsider,  various 
provisions  of  those  PSD  and 
nonattainment  regulations.  Chemical 
Manufacturers  Association  v.  EPA,  No. 
79-1112  and  consolidated  cases.  Among 
the  provisions  the  industry  petitioners 
challenged  were  the  requirements  that 
(1)  certain  vessel  emissions  are  to  be’ 
included  in  determinations  of  whether  a 
proposed  source  or  modification  would 
emit  a  particular  pollutant  in  “major”  or 
“significant”  amounts  and  (2)  a  physical 
or  operational  limitation  on  emissions 
capacity  must  be  federally  enforceable 
to  be  taken  into  account  in  any  such 
applicability  determination. 

Subsequently,  in  July  1981,  EPA 
announced  that  it  had  decided  to 
reconsider  those  requirements.  It  also 
issued  a  temporary  stay  of  the 
requirements,  which  was  set  to  expire 
ninety  days  from  issuance  (/.e.,  on 


October  5, 1981).  Finally,  the  Agency 
solicited  comment  on  whether  and 
under  what  terms  it  should  extend  the 
stay.  See  46  FR  36695  (July  15. 1981). 

EPA  is  here  announcing  further  action 
on  the  vessel  emissions  requirement* 

As  explained  in  more  detail  below,  EPA 
has  concluded  that  the  Clean  Air  Act 
bars  it  firom  requiring  the  inclusion  of 
vessel  emissions  in  any  determination  in 
the  preconstruction  review  of  new 
sources  and  modifications.  Primarily  for 
that  reason,  EPA  is  proposing 
amendments  to  the  PSD  and 
nonattainment  regulations  which  would 
(1)  delete  the  current  requirements  for 
the  inclusion  of  certain  vessel  emissions 
in  applicability  determinations  and  (2) 
expressly  bar  EPA  from  requiring  the 
inclusion  of  any  vessel  emissions  in 
such  determinations.  In  the  Rules 
section  of  this  part  of  today’s  Federal 
Register,  EPA  is  also  staying  that 
requirement  imtil  it  reaches  a  final 
decision  on  the  proposal.  Finally,  EPA 
here  is  proposing  amendments  to  the 
regulations  which  would  also  delete  the 
current  requirement  that  certain  vessel 
emissions  must  be  included  as 
“secondary  emissions”  in  assessing  the 
air  quality  impact  of  a  proposed  source 
or  modification. 

The  balance  of  this  notice  first 
discusses  the  proposal  to  delete  the 
requirement  for  the  inclusion  of  vessel 
emissions  in  applicability 
determinations,  including  the  pivotal 
legal  interpretation  and  certain  other 
bases  for  the  proposal.  It  then  turns  to 
the  stay,  in  particular,  summarizing  and 
responding  to  the  material  comments  on 
whether  to  extend  the  temporary  stay. 
Finally,  it  describes  the  proposal  to 
delete  the  requirement  for  the  inclusion 
of  vessel  emissions  in  assessments  of 
the  air  quality  impact  or  proposed 
projects. 

n.  Proposal  to  Delete  the  Requirement 
for  die  Inclusion  of  Vessels  Emissions  in 
Applicability  Determinations 

A.  Background 

Whether  the  five  sets  for  PSD  and 
nonattaimnent  regulations  apply  to  a 
particular  source,  especially  a  marine 
terminal,^  and  then  to  a  p£irticular 


'  EPA  does  not  plan  to  extend  the  temporary  stay 
of  the  federal  enforceability  requirement  at  this  time 
and  will  announce  further  action  on  that 
requirement  in  a  future  Federal  Register  notice. 

*  Typically,  a  marine  terminal  consists  of  docks 
and  storage  structures.  Vessels  move  to  and  from, 
and  stay  at.  the  terminal.  Air  pollutants  emanate 
mainly  ht>m  the  storage  structures  and  the  vessels. 
For  example,  storage  tanks  containing  liquid 
petroleum  products  emit  substantial  amounts  of 
volatile  organic  compounds.  Similarly,  vessels 
carrying  sudi  products  also  emit  those  pollutants. 

Continued 
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pollutant  from  the  source  depends 
greatly  on  the  scope  of  the  term 
“stationary  source."  In  general,  the  five 
sets  of  regulations  aim  their  substantive 
requirements  only  at  “major  stationary 
sources"  and  “major  modifications."  * 
Furthermore,  four  of  the  five  sets  *  aim 
their  substantive  requirements  only  at 
those  pollutants  regulated  under  the  Act 
which  the  new  "majcw  stationary 
source”  or  “major  modification”  would 
emit  in  “major"  or  “significant” 
amounts,  depending  on  the  regulations 
in  question.®  Finally,  all  five  sets  define 
“major  stationary  source,”  “major 
modification"  and  "significant”  in  terms 
of  rates  of  emissions  from  the 
“stationary  source”  in  question.  The 
Part  52  PSD  regulations,  for  instance, 
define  “major  stationary  source”  as  any 
“stationary  source”  with  the  potential  to 
emit  100  tons  or  more  per  year  of  any 
pollutant  regulated  imder  the  Act,  or  250 
tons  or  more  per  year,  depending  on 
source  type.  45  FR  52735  (§  52.21(b)(1)). 

In  revising  the  PSD  and  nonattainment 
regulations  in  August  1980,  EPA  defined 
“stationary  source”  as  “any  building, 
structure,  facility,  or  installation  which 
emits  or  may  emit  any  air  pollutant 
subject  to  regulation  under  the  Act.” 

See.  e.g.,  45  FR  52736  (§  52.21(b)(5)).  The 
'  Agency  then  defined  “building, 
structure,  facility,  or  installation"  for 
PSD  purposes,  and  “building,  structure, 
or  facility”  for  nonattainment  purposes,® 
as: 

all  of  the  pollutant-emitting  activities  which 
belong  to  the  same  industrial  grouping,  are 
located  on  one  or  more  contiguous  or 
adjacent  properties,  and  are  under  the  control 
of  the  same  person  (or  persons  under 
common  control).  Pollutant-emitting  activities 
shall  be  considered  as  part  of  the  same 


particularly  when  loading  or  unloading.  The  vessels, 
however,  also  emit  sulfur  dioxide.  The  sulfur 
dioxide  comes  from  the  combustion  of  fuel  in  the 
internal  power  plants  of  the  vessels.  Power  is 
needed,  not  only  for  movement,  but  also  for  such 
dockside  activities  as  loading  and  unloading. 

^  For  example,  the  Part  52  PSD  regulations  require 
only  new  “major  stationary  sources"  and  “major 
modifications"  that  would  be  located  in  "clean  air" 
areas  to  have  PSD  permit  before  construction 
begins.  45  FR  52738  (§  52.21(i)). 

*  The  construction  moratorium.  40  CFR  52.24, 
simply  restricts  the  construction  of  a  project;  it  does 
not  require  that  application  of  control  technology 
and  assessments  of  air  quality  impact  for  the 
various  emissions  from  the  project 

”  For  example,  the  Part  52  PSD  regulations  require 
an  applicant  for  a  PSD  permit  for  a  "major 
stationary  source"  to  show  that  the  “stationary 
source"  would  have  "best  available  control 
technology”  (BACT)  for  just  those  pollutants 
regulated  under  the  Act  that  the  “stationary  source" 
would  emit  in  "significant"  amounts.  45  FR  52740 
(8  52Jll{j)). 

‘EPA  deFined  “installation"  for  nonattainment 
purposes  as  "an  IdentiflaUe  piece  of  process 
equipment."  See  e.g.,  45  FR  52744  (f  81.18(jH1H>b))- 
EPA  very  recently  deleted  that  definitioa.  48  FR 
50766  (October  14. 1981^ 


industrial  grouping  if  they  belong  to  the  same 
“Major  Croup"  {i.e.,  which  have  the  same 
first  two-digit  code)  as  described  in  the 
Standard  Industrial  Classification  Manual, 
1972  *  *  *  (5ee,  e.g.,  45  FR  52736 
(§  52.21(b)(6))  (emphasis  added).) 

EPA  applied  those  new  definitions  to 
marine  terminals  and  vessel  emissions 
in  the  preamble  to  the  revisions.  The 
Agency  stated  that  it  intended 
“stationary  source”; 

To  encompass  the  activities  of  a  marine 
terminal  and  those  dockside  activities  that 
would  serve  the  purposes  of  the  terminal 
directly  and  would  be  under  the  control  of  its 
owner  or  operator.  The  term  “dockside 
activities”  means  those  activities  in  which 
the  ships  would  engage  while  docked  at  the 
terminal.  (45  FR  52696  (1st  colunrn)  (emphasis 
added).) 

EPA  added  that  a  determination  of 
whether  a  ps^cular  dockside  activity 
would  directly  serve  the  purposes  of  a 
terminal  and  would  be  imder  the  control 
of  its  owner  or  operator  would  depend 
on  the  circumstances  of  the  specific 
case.  Id.  EPA  indicated,  however,  that  it 
would  presume  that  the  activity  of 
loading  or  unloading  a  vessel  would  in 
every  case  directly  serve  the  purposes  of 
a  terminal  and  that  such  an  activity 
would  be  under  the  control  of  the  owner 
or  operator  of  the  terminal  "to  a 
substantial  extent”,  since  no  loading  or 
unloading  could  occur 'without  the 
consent  of  the  owner  or  operator.  Id. 

In  response  to  general  comments  on 
the  problem  of  how  vessel  emissions  are 
to  be  taken  into  account  for  new  source 
review,  EPA  took  the  position  that 
vessels  are  not  “mobile  sources”  within 
the  meaning  of  Section  110(a)(5)  of  the 
Act.  42  U.S.C.  7410(a)(5),  See  45  FR 
52696  (2nd  column).  Section  110(a)(5),  in 
general, ^prohibits  EPA  from  requiring  a 
state  to  include  a  program  of  indirect 
source  review  in  the  state 
implementation  plan  (“SIP”)  and  from 
itself  inserting  such  a  program  into  a 
SIP.  The  term  “indirect  source  review 
program”  means  “the  facility-by-facility 
review  of  indirect  sources  of  pollution 
*  *  *”  Section  110(a)(5)(D).  42  U.S.C. 
7410(a)(5)(D).  An  “indirect  source”  is  "a 
facility,  building,  structure,  installation, 
real  property,  road,  or  highway  which 
attracts,  or  may  attract,  mobile  sources 
of  pollution.”  Section  110(a)(5)(C),  42 
U.S.C.  7410(a)(5)(C)  (emphasis  added). 

GATX  Terminals  Corporation 
petitioned  the  D.C.  Circuit  for  review  of 
the  definition  of  “stationary  source”  in 


'The  exception  lies  in  section  110(a)(S)(B),  which 
provides  that  EPA  may  “promulgate.  Implement  and 
enforce  regulations  under  section  110(c)  respecting 
indirect  source  review  programs  whidi  apply  only 
to  federally  assisted  hi^ways,  airports,  and  other 
major  federally  assisted  indirect  sources  and 
federally  owned  or  operated  indirect  sources." 


the  five  sets  of  PSD  and  nonattainment 
regulations  to  the  extent  that  the 
definition,  as  interpreted  by  EPA, 
required  vessel  emissions  to  be  included 
in  quantifying  the  emissions  of  a  marine 
terminal  for  applicability  purposes. 
GATX  also  petitioned  EPA  to  reconsider 
and  stay  the  definition  to  that  extent. 

In  its  challenge  to  the  definition, 

GATX  contended  that  EPA  exceeded  its 
statutory  authority  in  requiring  the 
inclusion  of  vessel  emissions  for 
applicability  purposes.  One  argument 
GATX  made  was  that  vessels  are 
“mobile  sources”  within  the  meaning  of 
section  110(a)(5),  that  marine  terminals 
are  therefore  “indirect  sources”  with 
respect  to  vessel  emissions  and,  hence, 
that  EPA  may  neither  require  a  SIP  to 
contain  a  preconstruction  review 
program  which  applies  in  anyway  to  a 
marine  terminal  by  virtue  of  vessel 
emissions,  nor  insert  such  a  program 
into  a  SIP.  See  Brief  of  GATX  Terminals 
Corporation  on  Vessel  Emissions  Issue, 
at  17-20  (February  1981);  Petition  for 
Reconsideration  by  GATX  Terminals 
Corporation,  at  13-14  (October  1980). 

GATX  also  contended  that  EPA  acted 
arbitrarily  and  capriciously.  One 
argument  it  made  was  that  EPA 
incorrectly  presumed  that  a  terminal 
owner  or  operator  who  does  not  own  or 
opeaate  the  vessels  that  call  at  the 
terminal  controls  the  loading  or 
unloading  of  the  vessels  to  a  substantial 
extent.  In  fact,  GATX  says,  such 
“independent"  terminal  owners  and 
operators  have  very  little  control  over 
those  activities.  Another  argument  was 
that  the  regulations,  which  would 
impose  on  an  independent  terminal 
owner  or  operator  liability,  for  the  failure 
of  a  vessel  to  observe  the  control 
requirements  in  a  permit,  are  unfair  and 
irrational  in  that  respect,  because  the 
terminal  owner  or  operator  would  have 
such  little  control  over  the  behavior  of 
the  vessels. 

Finally,  GATX  contends  that  EPA 
violated  the  procedural  requirements  of 
the  Clean  Air  Act  by  failing  to  give 
adequate  notice  at  the  proposal  stage 
that  it  might  require  the  inclusion  of 
vessel  emissions  for  applicability 
purposes. 

B.  Legal  Interpretation 

After  considering  the  arguments  of 
GATX  with  respect  to  section  110(a)(5), 
EPA  has  decided  to  reverse  its  earlier 
position.  EPA  agrees  that  vessels  are 
“mobile  sources”  within  the  meaning  of 
that  section.  First,  the  term  “mobile 
sources”  in  its  ordinary  usage  is  clearly 
broad  enough  to  encompass  marine 
vessels.  Second,  Congress  nowhere 
expressly  provided  in  the  Act  that  the 
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term  was  to  have  a  scope  so  narrow  as 
to  exclude  vessels.  Third,  Congress 
throughout  the  Act,  and  even  in  section 
110,  used  other  terms  to  refer  to 
subspecies  of  sources  with  mobility,  for 
example,  “motor  vehicles”.  See,  e.g., 
sections  101(a)(2).  42  U.S.C.  7401(a)(2); 
section  110(a)(2)(G),  42  U.S.C. 
7410(a)(2)(G);  section  110(c)(2)(D)(i),  42 
U.S.C.  7410(c)(2)(D)(i);  section 
110(e)(1)(A).  42  U.S.C.  7410(e)(1)(A); 
section  177,  42  U.S.C.  7507;  sections  201- 
16.  42  U.S.C.  7521-51  (passim).  Plainly,  if 
Congress  has  intended  “mobile  sources” 
to  exclude  vessels,  it  would  have  said 
so.  Fourth,  the  House  and  Senate 
conferees,  in  fashioning  section 
110(a)(5),  eliminated  a  definition  of 
“mobile  source-related  air  pollutant”,  a 
term  which  appeared  in  the  seminal 
provisions  of  the  House  bill  and  now 
appears  in  section  110(a)(5).  That 
definition  would  have  limited  the  term 
to  just  the  pollutants  regulated  under 
Title  II.  It  is  unlikely  that  the  conferees 
would  have  jettioned  that  definition,  if 
they  had  intended  “mobile  sources”  to 
exclude  vessels.  Compare  H.R.  Rep.  No. 
95-294,  95th  Cong.,  1st  Sess,  437  (1977), 
with  H.R.  Rep.  No.  95-564, 95th  Cong., 

1st  Sess.  93  (1977).  Finally,  the  relevant 
House  report  reinforces  die  conclusion 
that  Congress  intended  “mobile 
sources”  to  include  vessels.  It  reflects  a 
strong  antipathy  toward  the  case-by¬ 
case  preconstruction  review  of  shopping 
centers  and  other  facilities  that  attract 
motor  vehicles  with  respect  to  emissions 
fi'om  the  those  vehicles.  That  antipathy 
extends  logically  to  case-by-case  review 
of  marine  terminals  with  respect  to 
vessel  emissions,  since  the 
circumstances  of  marine  terminals 
closely  parallel  those  of  shopping 
centers  and  the  like.  See  H.R.  Rep.  No. 
95-294, 95th  Cong.,  1st  Sess.  221  (1977). 

EPA  further  agrees  that,  because 
vessels  are  “mobile  sources”  within  the 
meaning  of  section  110(a)(5),  EPA  has  no 
authority  to  require  the  inclusion  of 
vessel  emissions  in  applicability 
determinations.  Section  110(a)(5),  in 
genera),  prohbibits  EPA  fix)m  requiring  a 
SIP  to  contain  a  preconstruction  review 
program  which  applies  in  any  way  to  a 
project  by  virtue  of  emissions  ft^m 
“mobile  sources”  and  from  inserting 
such  a  program  into  a  SIP.  The  effect  of 
the  current  definition  of  “stationary 
source,”  however,  is  to  require  each  SIP 
to  contain  certain  preconstruction 
review  programs  that  would  apply  to 
some  projects  solely  because  of  vessel 
emissions  associated  with  them.  The 
effect  of  the  definition  is  also  to  insert 
into  each  SIP  certain  preconstruction 
programs  which  would  also  apply  to 


some  projects  solely  because  of  vessel 
emissions. 

EPA,  however,  would  not  agree  that  it 
has  no  authority  at  all  to  require  a  SIP  to 
contain  a  program  for  the  direct  control 
of  vessel  emissions  or  to  insert  such  a 
program  into  a  SIP.  The  Act  requires 
each  states  to  have  an  implementation 
plan  which  assures  attainment  and 
maintenance  of  each  national  ambient 
air  quality  standard  (“NAAQS”)  and 
PSD  increment.  If  attainment  and 
maintenance  of  a  NAAQS  cannot  be 
assuered  without  a  program  for  the 
direct  control  of  vessel  emissions,  then 
the  SIP  must  contain  such  a  program. 
See  section  110(a)(2)(B),  42  U.S.C. 
7410(a)(2)(B);  State  of  Texas  v.  EPA.  479 
F.2d  289,  316.17  (5th  Cir.  1974). 

C.  Other  Bases  for  the  Proposal 

EPA  also  agrees  with  GATX  that  the 
Agency  failed  to  give  adequate  notice  at 
the  proposal  stage  that  it  might  require 
the  inclusion  of  vessel  emissions  for 
applicability  purposes.  As  GATX 
pointed  out,  ^A  had  informed  the  D.C. 
Circuit  shortly  before  EPA  proposed  its 
revisions  to  the  PSD  and  nonattainment 
regulations  in  September  1979  that  the 
regulations  did  not  require  the  inclusion 
of  vessel  emissions  for  those  purposes; 
the  definition  of  “stationary  source” 
which  EPA  proposed  in  September  did 
not  vary  materially  from  the  definition 
of  that  term  in  the  regulations;  and  EPA 
gave  no  signal  at  any  time  during  the 
rulemaking  that  it  was  thinking  of 
requiring  the  inclusion  of  vessel 
emissions. 

This  failure  to  provide  adequate 
notice,  moreover,  was  “so  serious  and 
related  to  matters  of  such  central 
relevance  to  the  rule  that  there  is  a 
substantial  bkelihood  that  the  rule 
would  have  been  significantly  changed” 
if  the  error  had  not  occurred.  Section 
307(d)(8),  42  U.S.C.  7607(d)(8).  In  August 
1980,  when  EPA  promulgated  the  new 
definition  of  “Stationary  source,”  it  did 
not  have  before  it  the  petition  for 
reconsideration  from  GATX,  the  GATX 
brief  to  the  D.C.  Circuit,  and  the 
comments  (sununarized  below)  which 
were  submitted  in  this  proceeding  on 
whether  to  extend  the  temporary  stay. 
Those  materials  contain  a  wealth  of 
data  on  the  relationsh’ps  between 
terminal  owners  ar.a  operators  and 
vessel  owners  and  operators.  They  also 
expose  strong  and  difiering  opinions  on 
whether  and  in  what  ways  the 
emissions  of  vessels  should  be  taken 
into  account  for  applicability  purposes. 
That  information  and  that  controversy 
strongly  indicate  that  the  vessel 
emissions  issue  deserved  much  more 
ventilation  than  it  had. 


D.  Proposed  Amendments 

The  primary  purpose  of  the 
amendments  proposed  here  is  to 
conform  the  I^D  and  nonattainment 
regulations  to  the  legal  conclusions  the 
Agency  has  reached.  Another  purpose  is 
to  remedy  the  error  in  procedure 
described  above.  The  amendments 
would  delete  the  requirement  for  the 
inclusion  of  vessels  emissions  in 
applicability  determinations  and  bar 
EPA  firom  requiring  their  inclusion. 
Specifically,  EPA  proposes  to  insert  into 
the  PSD  definition  of  “building, 
structure,  facility  and  installation”  and 
the  nonattainment  definition  of 
'“building,  structure  and  facUity”  a 
clause  which  expressly  excludes  vessel 
activities  frt)m  those  terms.* 

EPA  solicits  comments  on  the 
proposed  amendments. 

m.  Stay  of  Requirement  for  Inclusion  of 
Vessel  Emissions  in  Applicability 
Determinations 

A.  Decision  on  Extension  of  Temporary 
Stay 

EPA  has  also  decided  to  stay  those 
definitions  of  “building,”  “structure,” 
“facility,”  and  “installation,”  insofar  as 
they  require  the  inclusion  of  vessel 
emissions  in  applicability 
determinations.  Notice  of  the  stay 
appears  separately  in  the  Rules  section 
of  this  part  of  today’s  Federal  Register. 

In  view  of  EPA’s  determinations  on 
statutory  authority  and  procedural 
deficiencies,  it  is  highly  likely  that  the 
Agency  will  delete  that  requirement, 
either  by  putting  the  proposed 
amendments  into  effect  or  changing  the 
regulations  in  some  other  way.  In 
addition,  the  requirement,  absent  a  stay, 
would  impose  significant  regulatory 
burdens  on  companies  attempting  to 
obtain  permits  for  the  construction  or 
modification  of  marine  terminals. 

Finally,  the  possibility  that  the  exclusion 
of  vessel  emissions  firom  applicability 
determinations  pending  a  final  decision 
on  the  proposals  will  frustrate 
substantially  the  long-term,  national 
goals  of  the  PSD  and  nonattainment 
regulations  is  small,  primarily  because 
of  the  short  period  of  time  involved,  and 
certainly  not  large  enough  to  outweigh 
the  other  two  considerations  (likelihood 
of  deletion  and  regulatory  burden). 

B.  Comments 

The  comments  which  EPA  received  on 
whether  to  extend  the  temporary  stay 


'The  numbering  of  the  nonattainment  definitions 
in  the  proposed  reguahory  language  at  the  end  of 
this  notice  reflects  the  amendments  to  the 
definitions  of  “instaHation”  and  "reconstruction’’  to 
which  footnote  6  above  refers. 
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and  its  response  to  those  comments  are 
set  forth  below. 

A  number  of  commenters  argued  that 
the  stay  was  procedurally  defective 
because  the  Agency  failed  to  comply 
with  the  notice  and  comment 
requirements  of  section  4  of  the 
Administrative  Procedure  Act  (“APA"), 
5.U.S.C.  553,  and  Section  307(d)(3)  of  the 
Clean  Air  Act.  42  U.S.C.  7607(d)(3),  and 
failed  to  make  sufficient  showing  of 
good  cause  to  qualify  for  the  exceptions 
to  those  requirements  pursuant  to 
section  4(b)(3)(B)  of  the  APA,  5  U.S.C. 
553(b)(3)(B].  They  noted  that,  where 
rules  are  issued  in  violations  of  these 
provisions,  the  opportunity  to  submit 
comments  after  promulgation  does  not 
cure  the  original  error. 

With  respect  to  the  temporary  stay, 
the  Agency  does  not  agree  that  its  “good 
cause”  findings  were  inadequate.  In  any 
event,  these  objections  are  clearly 
irrelevant  to  the  long-term  stay  pending 
completion  of  the  reconsideration 
process  promulgated  by  means  of  this 
notice.  This  stay  has  been  promulgated 
in  full  compliance  with  the  APA,  after 
publication  of  a  proposal  soliciting 
comment  and  a  30-day  comment  period. 
The  Agency  has  omitted  only  the  30-day 
waiting  period  between  the  date  of 
promulgation  of  a  rule  and  its  effective 
date  normally  required  by  section 
553(d),  since  this  rule  results  fi'om  a 
change  in  the  interpretation  of  the  act, 
and  relieves  a  restriction,  5  U.S.C. 
553(d)(1).  (2). 

Several  commenters  suggested  that 
the  only  provision  authorizing  stays  in 
the  Clean  Air  Act  is  section  307(d)(7)(B), 
42  U.S.C.  7607(d)(7)(B),  and  since  a  long-' 
term  stay  during  completion  of  the 
reconsideration  process  would  not  meet 
all  of  the  conditions  laid  out  in  that 
provision,  such  a  stay  would  be  invalid. 
Section  307(d)(7)(B),  however,  is 
applicable  only  to  certain  stays  issued 
without  advance  notice  and  public 
comment.* The  long-term  stay  at  issue 
here  is  a  different  kind  of  stay,  issued 
pursuant  to  section  301  of  the  Clean  Air 
Act,  after  notice  and  comment. 

Many  commenters,  including  the 
California  Air  Resources  Board,  as  well 
as  several  municipalities  and 
environmental  groups,  criticized  both 
the  proposed  stay  and  the  suggestion 
that  vessel  emissions  be  excluded  fi'om 
the  emissions  of  a  source  in  determining 
the  applicability  of  new  source  review, 

'Among  the  comments  was  the  assertion  that 
EPA,  in  issuing  the  temporary  stay,  had  taken  the 
position  that  section  307(d)(7)(B)  does  not  give  the 
Agency  the  authority  to  issue  such  a  stay.  EPA 
disagrees.  It  did  not  state  that  section  307(d)(7)(B) 
does  not  provide  that  authority.  In  fact,  the  Agency 
believes  that  the  section  does  provide  the  necessary 
authority. 


on  the  grounds  that  such  a  change 
would  result  in  significant  deterioration 
of  air  quality  in  some  areas.  These 
commenters  submitted  data  to  show 
that  vessel  emissions  of  sulfur  dioxide, 
particulates  and  volatile  organic 
compounds  in  certain  areas  were 
substantial,  were  likely  to  increase,  and 
in  some  cases  were  greatest  during 
activities  which  occurred  in  close 
proximity  to  on-shore  facilities.  One 
commenter  referenced  calculations  that 
potential  emissions  just  from  ships 
anticipated  to  call  at  a  particuleur  facility 
were  sufficient  to  violate  the  PSD 
increment  and  the  state  ambient  air 
quality  standard  in  that  area.  The 
California  Air  Resources  Board  stated 
that,  to  the  extent  that  vessel  emissions 
were  excluded  fi'om  new  source  review, 
the  California  SIP  and  local  rules  would 
no  longer  be  adequate  to  ensure  that 
federal  standards  were  maintained  or 
that  reasonable  further  progress  was 
made  toward  attainment. 

Commenters  on  both  sides  agreed  that 
the  emissions  fi'om  ships  were  often  the 
most  voluminous  mnissions  associated 
with  a  marine  terminal  and  that,  if  these 
emissions  were  excluded,  many 
terminals  would  drop  below  the 
statutory  thresholds  for  new  source 
review.  The  California  Air  Resources 
Board,  among  others,  noted  that  if  this 
were  to  happen,  on-shore  facilities, 
including  small  businesses,  would  be 
required  to  make  up  the  difference,  that 
is,  to  the  extent  that  added  vessel 
emissions  degraded  the  air,  on-shore 
facilities  would  be  required  to  take 
measures  to  reduce  their  own  emissions 
beyond  what  would  otherwise  be 
necessary. 

Some  commenters  noted  that  even 
though  a  terminal  owner  or  operator 
might  not  know  exactly  what  vessels 
might  call  on  the  terminal  in  a  given 
year,  there  were  reliable  means  of 
making  reasonable  estimates  of  the 
emissions  associated  with  those  vessels: 
indeed,  the  commenters  cited  a  number 
of  instances  in  which  such  calculations 
had  actually  been  done.  Commenters 
argued  that  there  were  control  measures 
available  now,  for  both  shipboard  and 
dockside  activities,  which  were 
practical  and  cost-effective,  and  they 
cited  several  instances  in  which  such 
control  measures  (limiting  the  sulfur 
content  of  the  fuel  burned  by  ships  at 
the  terminal,  for  example)  had  been 
successfully  implemented. 

The  San  Francisco  Bay  Area  Air 
Quality  Management  District  observed 
that  requirements  it  imposed  under  the 
present  provision  had  not  resulted  in  the 
denial  of  a  permit  to  any  project.  In  fact, 
it  added,  the  availability  of  ship 


emissions  for  offsets  permitted  greater 
industrial  growth  than  would  otherwise 
have  been  allowed. 

Finally,  one  commenter  noted  that 
even  if  States  remained  free  to  require 
terminals  to  obtain  permits,  despite  the 
removal  of  the  federal  requirement, 
competitive  pressures  between  States 
would  make  such  provisions  difficult  to 
maintain. 

None  of  these  arguments  went 
undisputed,  however.  There  were  also 
many  commenters  who  supported  both 
an  extension  of  the  temporary  stay  and 
the  suggested  revision  to  the  regulations. 
They  argued  that  the  inclusion  of  vessel 
emissions  in  new  source  review 
determinations  imposed  an 
unreasonable  burden  on  marine 
terminal  owners  and  operators.  For 
example,  some  commenters  noted  that  a 
terminal  could  rarely  obtain  adequate 
data  to  perform  required  modelling,  and 
that  not  enough  is  known  about 
emission  control  techniques  for 
vessels — ^retrofitting  vessels  would  be 
onerous,  and  other  suggested 
approaches  raised  questions  of  safety. 
Commenters  explained  that  sulfur 
content  is  not  a  specification  for  the 
bunker  fuel  burned  by  ships,  so  ship 
captains  may  not  even  know  what  they 
are  burning;  moreover,  fuel  of  the  sulfur 
content  likely  to  be  required  is  not 
available  in  many  ports.  One  commenter 
representing  marine  terminal  owners 
indicated  that  terminals  often  did  not 
have  contractual  relations  with  the 
vessels  which  called  on  them,  could  not 
impose  emission  control  requirements 
on  these  vessels,  and  should  not  be 
penalized  if  ship  captains  violated  the 
law;  indeed,  this  commenter  observed 
that  terminals  do  not  enforce  domestic 
and  international  maritime  safety 
provisions  concerning  the  operations  of 
vessels.  Another  commenter  observed 
that  because  marine  terminals 
themselves  typically  emit  only  small 
amounts  of  pollutants  such  as  sulfur 
dioxide,  they  have  few  internal  sources 
of  offsets  to  use  to  “net  out”  of  review, 
or  to  meet  emission  limitations  in  a  more 
cost-effective  way.  Many  commenters 
alluded  to  the  substantial  cost  and  delay 
which  results  from  the  present  rule  on 
vessel  emissions. 

Finally,  ship  owners  expressed 
concern  that  the  present  rule  permits 
piecemeal  regulation  of  vessel  design 
and  operation,  allowing  different  ports 
to  issue  inconsistent  regulations  and 
thus  burden  interstate  and  international 
commerce.  Terminal  ovmers  were 
likewise  concerned  that  the  variations  in 
requirements  between  ports  would 
affect  competition  between  terminals 
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and  possibly  disadvantage  some  of  the 
newer  ones. 

The  answer  to  all  of  these  comments 
is  the  same:  as  indicated,  whatever  the 
actual  effect  of  control  of  vessel 
emissions  through  new  source  review  of 
terminals,  in  section  110(a)(5)  Congress, 
in  general,  prohibited  EPA  from 
requiring  the  states  to  include  such  a 
provision  in  their  SIPs,  and  from 
adopting  it  in  SIP  programs  it 
administers  directly.  Pursuant  to  section 
116,  however,  the  States  remain  free  to 
adopt  or  retain  this  approach  to  new 
source  review  if  they  find  it  useful. 
Moreover,  under  the  authority  of 
sections  116  and  110,  they  may  also 
impose  controls  on  vessds  directly. 

A  number  of  commenters  noted  that 
provisions  of  the  Clean  Air  Act  must  be 
construed  in  light  of  the  purpose  of  that 
legislation,  namely,  to  improve  the  air 
quality  of  the  nation,  even  where 
improvement  occasions  some  cost  or 
inconvenience.  The  commenter  went  on 
to  argue  that  excluding  ship  emissions  at 
the  dock  from  new  source  review 
frustrates  the  purposes  of  the  programs 
created  by  the  Act,  and  that  EPA 
therefore  lacks  the  authority  to  define 
“major  stationary  source”  this  way. 
Obviously,  EPA  accepts  the  general 
principle  of  statutory  construction 
asserted,  and  applies  it  in  all  areas  in 
which  it  has  discretion.  However,  the 
exclusion  of  vessel  emissions  at  issue 
here  results  not  from  the  exercise  of 
Agency  discretion  but  from  the  direct 
command  of  Congress,  which  has  the 
power  to  specify  with  particularity  the 
ways  in  which  its  goal  is  to  be  achieved. 

Similarly,  other  commenters  argued 
that  the  use  of  the  term  “source,”  rather 
than  “stationary  source,”  in  several  of 
the  key  provisions  of  the  Act,  as  well  as 
the  statutory  commands  to  take  account 
of  the  emissions  “resulting  from”  a 
source,  42  U.S.C.  7503,  7502(b)(5),  or 
“caused”  by  it,  42  U.S.C.  7475(a), 
indicate  a  Congressional  intention  to 
define  “source”  and  the  emissions 
attributable  to  a  “source”  to  include 
vessel  emissions  when  determining  the 
rate  of  emissions  of  a  marine  terminal. 
Interpretations  based  on  such  general 
language,  however,  cannot  overcome  the 
specific  prohibition  of  section  110(a)(5). 

Finally,  one  commenter  noted  that  it 
would  be  inconsistent  for  EPA  to 
exclude  vessel  emissions  from  the 
emissions  of  a  terminal  when 
determining  the  applicability  of  new 
source  review,  while  including  them  as 
secondary  emissions  when  assessing  the 
air  quality  impact  of  terminals  that 
exceeded  the  statutory  threshold 
independently.  EPA  agrees  and  is 
proposing  to  eliminate  this 
inconsistency. 


C.  Effect  of  the  Stay 

EPA,  under  subsection  (u)  of  the  Part 
52  PSD  regulations,  has  delegated  the 
authority  to  administer  those  Part  52 
regulations  to  some  states.  Each 
delegate  state  must  now  administer  the 
Part  52  PSD  regulations  as  now  stayed. 

By  contrast,  in  staying  the  requirements 
for  inclusion  of  vessel  emissions,  EPA 
does  not  intend  to  change  the  status  of 
any  state-adopted  program  for  new 
source  review  which  it  has  already 
approved  under  section  110  of  the  Clean 
Air  Act.  However,  while  the  stay 
remains  in  effect,  EPA  will  not 
disapprove  any  state-submitted  program 
for  new  source  review,  or  any  revision 
to  such  a  program,  on  the  grounds  that  it 
fails  to  embody  the  now  stayed 
requirements. 

D.  Miscellaneous 

EPA  regards  the  issuance  of  the  stay 
as  “nationally  applicable”  “final  action” 
within  the  meaning  of  section  307(b)(1) 
of  the  Clean  Air  Act,  42  U.S.C. 

7607(b)(1).  Any  petition  for  review  of  the 
stay  must  be  filed,  therefore,  with  the 
U.S.  Court  of  Appeals  for  the  D.C. 

Circuit  on  or  before  February  16, 1982. 

EPA  is  putting  the  stay  into  efrect 
immediately,  because  it  results  from  a 
change  in  legal  interpretation,  and 
“relieves  a  restriction”  within  the 
meaning  of  section  4(d)  of  the  APA,  5 
U.S.C.  553(d).  In  addition,  EPA  finds  that 
it  has  “good  cause”  within  the  meaning 
to  section  4(d)  to  do  so,  because  EPA 
will  most  likely  delete  the  stayed 
requirement  at  the  end  of  the 
rulemaking. 

Under  ^ecutive  Order  12291,  EPA 
must  judge  whether  an  action  it  takes  is 
a  “major  rule”  and  therefore  subject  to 
the  requirement  of  a  Regulatory  Impact 
Analysis.  This  partial  stay  is  not  a 
“major  rule,”  because  it  is  not 
permanent  and  lifts  current  regulatory 
burdens. 

The  partial  stay  has  been  submitted  to 
the  Of^e  of  Management  and  Budget 
for  review  under  Executive  Order  12291. 
Any  comments  from  OMB  to  EPA  and 
any  EPA  responses  are  available  in  the 
docket  for  the  proceeding. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  EPA  hereby  certifies  that  the 
partial  stay  will  not  have  a  significant 
adverse  impact  on  small  entitites. 

rv.  Proposal  To  Delete  the  Requirement 
for  the  Inclusion  of  Vessel  Emissions  in 
Air  Quality  Impact  Assessments 

ArBackground 

At  the  heart  of  the  PSD  and 
nonattainment  regulations  is  the 
requirement  that  an  applicant  for  a 
permit  must  provide  an  assessment  of 


the  air  quality  impact  of  the  proposed 
project.  See,  e.g.,  45  FR  52740 
(§  52.21(k)).  The  relevant  provisions  add 
that  any  such  assessment  must  include 
the  “secondary  emissions”  of  the  project 
and  define  that  term  as: 

Emissions  which  would  occur  as  a  result  of 
the  construction  or  operation  of  a  major 
stationary  source  or  major  modification,  but 
do  not  come  from  the  major  stationary  source 
or  major  modification  itself  *  '  *.'* 
Secondary  emissions  may  include,  but  are 
not  limited  to: 

(i)  Emissions  from  ships  or  trains  coming  to 
or  from  the  new  or  modified  stationary 
source;  and 

(ii)  Emissions  from  any  offsite  support 
facility  which  would  not  otherwise  be 
constructed  or  increase  its  emissions  *  *  *. 
[E.g.,  45  FR  52737  (emphasis  added).] 

Industry  petitioners  have  also 
petitioned  Ae  D.C.  Circuit  to  review, 
and  EPA  to  reconsider,  the  requirement 
for  the  inclusion  of  “secondary 
emissions”  in  air  quahty  impact 
assessments.  In  response  to  those 
challenges  and  in  light  of  its 
interpretation  of  “mobile  sources”  in 
section  110(a](5],  EPA  has  concluded 
that  it  has  no  authority  to  treat 
emissions  from  ships  and  trains  as 
“secondary  emissions”  and,  hence,  to 
require  their  inclusion  in  air  quality 
impact  assessments.  EPA,  therefore, 
proposes  to  conform  the  regulations  to 
that  conclusion  by  deleting  the  clause 
imdeilined  above  and  adding  the 
following  sentence  to  die  definition: 
“Secondary  emissions  do  not  include 
any  emissions  which  come  directly  fixim 
a  mobile  source,  such  as  the  emissions 
from  the  tailpipe  of  a  motor  vehicle, 
from  a  train,  or  frnm  a  marine  vessel.” 

EPA  solicits  comments  on  this 
proposed  amendment.** 

V.  Miscellaneous 

Under  Executive  Order  12291,  EPA 
must  judge  whether  an  action  it 
proposes  to  take  would  be  a  “major 
rule”  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  The  amendments  EPA  is 
proposing  here  would  not  constitute  a 
“major  rule,”  primarily  because  they 
would  relieve  current  regulatory 
burdens. 

The  requirement  for  performing  an 
economic  impact  assessment  in  section 
317  of  the  Act,  42  U.S.C.  7617,  does  not 


"The  definition  adds  here  that  an  applicant  need 
include  only  those  “secondary  emissions”  which  are 
quantifiable  and  would  impact  the  same  general 
area  as  the  proposed  project. 

"  EPA  and  Industry  petitioners  are  currently 
negotiating  a  settlement  of  the  challenges  to  the 
secondary  emissions  requirement.  EPA  may  agree 
to  propose  to  delete  the  requirement  entirely.  If  EPA 
does  propose  to  do  so,  that  proposal  will  subsume 
this  one. 
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apply  to  the  amendments  EPA  is 
proposing  here.  Section  317  applies  only 
to  “revisions  which  the  Administrator 
determines  to  be  substantial  revisions.” 
The  proposed  amendments  are  not 
substantial  revisions,  because  they 
relieve  current  regulatory  burdens  and 
the  Act  requires  them. 

The  proposed  amendments  have  been 
submitted  to  the  Ofhce  of  Management 
and  Budget  for  review  under  Executive 
Order  12291.  Any  comments  from  that 
office  on  the  amendments  will  be  placed 
in  the  docket  for  this  proceeding. 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  EPA  hereby  certihes  that  the 
proposed  amendments  will  not  have  a 
signihcant  adverse  impact  on  small 
entities. 

(Sec.  101(b)(1).  110, 160-169, 171-178,  and 
301(a],  Clean  Air  Act  as  amended  (42  U.S.C. 
7401(b)(1),  7410,  7470-79,  7501-08  and 
7601(a));  sec.  129(a),  Clean  Air  Act 
Amendments  of  1977  (Pub.  L.  No.  95-95, 91 
Stat.  685  (August  7. 1977))) 

Dated:  December  7, 1981. 

Anne  M.  Gorsuch, 

Administrator. 

Proposal  To  Delete  Certain  Regulatory 
Requirements  Relating  to  the  Emissions 
of  Mobile  Sources 

Requirements  for  State  PSD  Plans 

§  51.24  [Amended] 

Section  51.24  of  Title  40  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

a.  By  adding  the  following  clause  to 
the  first  sentence  of  paragraph  (b)(6) 
immediately  before  the  period  at  the  end 
of  the  sentence:  “*  *  *,  except  the 
activities  of  any  marine  vessel”;  and 

b.  By  removing  the  last  sentence  of 
paragraph  (b)(18)  and  substituting  the 
following:  “*  *  *  Secondary  emissions 
include  emissions  from  any  offsite 
support  facility  which  would  not 
otherwise  be  constructed  or  increase  its 
emissions  as  a  result  of  the  construction 
or  operation  of  the  major  stationary 
source  or  major  modification.  Secondary 
emissions  do  not  include  any  emissions 
which  come  directly  from  a  mobile 
source.'such  as  the  emissions  from  the 


tailpipe  of  a  motor  vehicle,  from  a  train, 
or  from  a  marine  vessel.” 

New  Source  Review  for  PSD  Purposes 

§  52.21  [Amended] 

Section  52.21  of  Title  40  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows; 

a.  By  adding  the  following  clause  to 
the  Rrst  sentence  of  paragraph  (b)(6) 
immediately  before  the  period  at  the  end 
of  the  sentence;  *  *  except  the 
activities  of  any  marine  vessel”;  and 

b.  By  removing  the  last  sentence  of 
paragraph  (b)  (18)  and  substituting  the 
following:  “*  *  *  Secondary  emissions 
include  emissions  from  any  offsite 
support  facility  which  would  not 
otherwise  be  constructed  or  increase  its 
emissions  as  a  result  of  the  construction 
or  operation  of  the  major  stationary 
source  or  major  modification.  Secondary 
emissions  do  not  include  any  emissions 
which  come  directly  from  a  mobile 
source,  such  as  the  emissions  from  the 
tailpipe  of  a  motor  vehicle,  from  a  train, 
or  from  a  marine  vessel.” 

Emission  Offset  Interpretative  Ruling 

Appendix  S  [Amended] 

3.  Section  II  of  Appendix  S  of  Part  51 
of  Title  40  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

a.  By  adding  the  following  clause  to 
the  first  sentence  of  subsection  (A)(2) 
immediately  before  the  period  at  the  end 
of  the  sentence:  “,  except  the  activities 
of  any  marine  vessel”:  and 

b.  By  removing  the  last  sentence  of 
subsection  (A)(8)  and  substituting  the 
following:  “Secondary  emissions  include 
emissions  from  any  offsite  support 
facility  which  would  not  Otherwise  be 
constructed  or  increase  its  emissions  as 
a  result  of  the  construction  or  operation 
of  the  major  stationary  source  or  major 
modification.  Secondary  emissions  do 
not  include  any  emissions  which  come 
directly  from  a  mobile  source,  such  as 
the  emissions  from  the  tailpipe  of  a 
motor  vehicle,  from  a  train,  or  from  a 
marine  vessel.” 


State  Plans  for  New  Source  Review  for 
Nonattainment  Purposes 

§  51.18  [Amended] 

4.  Section  51.18  of  Title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

a.  By  adding  the  following  clause  to 
the  first  sentence  of  paragraph  (j)(l)(ii) 
immediately  before  the  period  at  the  end 
of  the  sentence:  “*  *  *,  except  the 
activities  of  any  marine  vessel”;  and 

b.  By  removing  the  last  sentence  of 
paragraph  (j)(l)(viii)  and  substituting  the 
following:  “*  *  *  Secondary  emissions 
include  emissions  from  any  offsite 
support  facility  which  would  not 
otherwise  be  constructed  or  increase  its 
emissions  as  a  result  of  the  construction 
or  operation  of  the  major  stationary 
source  or  major  modification.  Secondary 
emissions  do  not  include  any  emissions 
which  come  directly  from  a  mobile 
source,  such  as  the  emissions  from  the 
tailpipe  of  a  motor  vehicle,  from  a  train, 
or  from  a  marine  vessel.” 

Restrictions  on  Construction  for 
Nonattainment  Areas 

§  52.24  [Amended 

Section  52.24  of  Title  40  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

a.  By  adding  the  following  clause  to 
the  first  sentence  of  paragraph  (f)(2) 
immediately  before  the  period  at  the  end 
of  the  sentence:  “*  *  *,  except  the 
activities  of  any  marine  vessel”;  and 

b.  By  removing  the  last  sentence  of 
paragraph  (f)(8)  and  substituting  the 
following:  “*  *  *  Secondary  emissions 
include  emissions  from  any  offsite 
support  facility  which  would  not 
otherwise  be  constructed  or  increase  its 
emissions  as  a  result  of  the  construction 
or  operation  of  the  major  stationary 
source  or  major  modification.  Secondary 
emissions  do  not  include  any  emissions 
which  come  directly  from  a  mobile 
source,  such  as  the  emissions  from  the 
tailpipe  of  a  motor  vehicle,  from  a  train, 
or  from  a  marine  vessel.” 

(FR  Doc.  81-35973  Filed  12-16-81;  8:45  am] 
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